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OPINION



|. Factual Background

A. Lincoln County Case

Viewing the evidence in the light most favorable to the State, the Defendant, Donald
Marbley, entered Parsley's Market #3 in Lincoln County around 9:00 p.m. on November 19, 1997
to buy some deli items. When Shannon Simmons Richardson, the clerk on duty that night, told the
Defendant that the deli was closed, the Defendant went outsideto put gasinhiscar. After filling his
car with gas, the Defendant came back into the market and approachedthe counter where Richardson
was standing. The Defendant opened his tri-fold wallet and appeared to be searching for money.
Richardson realized that the Defendant did not have any money, so she told the Defendant that he
could pay for the gasnext time hewasintown. Richardson asked for the Defendant'sdriver'slicense
so she could get some information in case the Defendant needed to be reminded of his obligation to
pay. Richardson checked to make surethat the picture on the license was the person at the counter
and then wrote down the Defendant's name, address, driver's license number, and phone number.

The Defendant then said that he might have enough change to buy a bag of chips.
Richardson took the Defendant'smoney for the chipsand put it in the cashregister. However, before
Richardson was able to shut the register drawer, the Defendant pulled a knife from his pocket and
lunged over the counter at Richardson. TheDefendant grabbed some money from the open register
drawer while Richardson attempted to activatethesilent alarm. Richardsonthenfledto abeer cooler
on the other side of the market to hide.

Soon thereafter, Johnny Church, alocal businessman, walked into the market and realized
that something was amiss. Church testified that the cash register was on its side and that there was
gum and candy strewn al over the floor. Church found Richardson hiding in the beer cooler.
Church testified that Richardson was very upset. Richardson and Church then called the police to
report the robbery. Corporal George Jett of the Fayetteville PoliceDepartment responded to the call.
At the time he got the dispatch, Jett had just arrived at the far end of the parking lot of Pardey's
Market to do aroutine check of thelocal businesses.

Richardson gavethe police adescription of therobber, aswell asadescription of therobber's
car, knife, and wallet. Richardson also gavethe policethe sheet of paper with the Defendant's name,
address, and phone number onit. That portion of the sheet of paper that contained the Defendant’ s
driver’slicense number had been torn off.

According to the Defendant's wife, in the weeks prior to the robbery, she and the Defendant
had been attending an eight-week adoption classin Fayetteville. Every Thursday the Defendant, his
wife, and Diane Fieldswould stop at Parsley's Marke on their way home to Columbia from the
adoption class. They would usualy arrive a& the market around 9:00 p.m. Approximately aweek
beforethelast adoption dass, and al so approximately aweek before the robbery, the Defendant and
hiswife began having some "problems," so the Defendant |eft home a one driving the couple's gold
Saturn automobile. Ms. Marbley claimsto have seen the Saturn at approximately 3:30 am. on the
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morning of November 19, 1997 in Columbia. Shetestified that two young men werein the car, but
she did not see the Defendant. Ms. Marbley reported the car stolen approximately thirty minutes
before the Parsley Market robbery.

The Defendant testified that he had a*few hundred dollars’ with him when he left home,
which he ended up spending on crack cocainein Columbia, Tennessee. The Defendant testified that
hewason acrack cocaine "binge" during the week before the robbery andwould frequently loan the
gold Saturn out to people in exchange for drugs. He also testified that he was in Columbia,
Tennessee at the time of the Pard ey Market robbery.

Inresponseto Ms. Marbley's stolen car report, Detective Roy Sellarsof the ColumbiaPolice
Department seized the Marbleys gold Saturn on November 20, 1997, theday after the robbery. At
the time it was seized, the car was in the possession of two young men who claimed that the
"registered owner" had loaned them the car in exchange for money. Thetwo men informed police
where they could find the Defendant.

The police found the Defendant at aknown "crack house" in Columbia. After taking abox
cutter and a knife from the Defendant for officer safety, the police escorted the Defendant to the
Columbia Police Department to identify the gold Saturn and to corroborate the stories of the men
who had beendrivingthecar. Atthepolicestation, the Defendant surrenderedhiswallet and driver's
license. The Defendant was then questioned in connection with the Parsley Market robbery. Ina
later interview with Detective Mike Hopson of the Fayetteville Police Department, the Defendant
admitted that the wallet, driver's license and knife taken from him by the Columbia Police
Department were his and had never been out of his possession. The Defendant was arrested for
robbery on November 27, 1997 and released on bond two days later. A Lincoln County jury found
the Defendant guilty of aggravated robbery.

B. Marshall County Case

Approximately two weeks after the Parsley Market robbery, the Defendant etempted torob
SandraLombardoinaWal-Mart parking lot. At thetime of the offense, the Defendant was on bond
for the Pardey Market robbery. Lombardo and two other witnesses were able to identify the
Defendant from a police photo lineup.

The Defendant was indicted in Marshall County for attempted aggravated robbery against
Lombardo, as well as aggravated assault against two other women. The Defendant entered into a
plea agreement whereby he pleaded quilty to attempted aggravated robbery against Lombardo, and
the two aggravated assault charges were dropped.

C. Consolidated Sentencing

The Defendant was sentenced for his Lincoln County conviction and his Marshall County
conviction at the same sentencing hearing. The Defendant was sentenced as a Range || multiple
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offender to eight yearsfor the attempted aggravated robbery conviction in Marshdl County, and he
was sentenced as a Range Il multiple offender to seventeen years for the aggravated robbery
convictionin Lincoln County. The sentenceswereto be served consecutively.

The Defendant now appeals his convictions, raising the following issues: (1) that the
evidence was insufficient to support the Defendant's convidion for aggravated robberyin Lincoln
County, (2) that the Lincoln County trial court erred in admitting the Defendant's prior criminal
convictions into evidence, (3) that the trial court improperly sentenced the Defendant in both the
Lincoln and Marshall County cases, and (4) that the Defendant received ineffective assistance of
counsel in the Lincoln County case.

[I. Analysis

A. Lincoln County Case

1. Sufficiency of the Evidence

TheDefendant arguesthat the evidence presented inthe Lincoln County casewasinsufficient
to support hisconviction for aggravated robbery. Speafically, the Defendant arguesthat hewas"set
up" by the clerk on duty at Parsley's Market when it was robbed. In this case, there was ample
evidence for arational jury to determine beyond a reasonable doubt that the Defendant was guilty
of aggravated robbery.

Tennessee Code Annotated § 39-13-401 definesrobbery as"theintentional or knowing theft
of property from the person of another by violence or putting the personinfear." Tenn. Code Ann.
§39-13-401(a). Aggravated robberyis"robberyasdefinedin § 39-13-401. . . [a]ccomplished with
a deadly wegpon or by dispay of any article used or fashioned to lead the victim to reasonably
believeit to be adeadly weapon . . . ." 1d. § 39-13-402(a)(1).

When an accused challenges the sufficiency of the evidence, an appellate court’ s standard
of review is whether, after considering the evidence in the light most favorable to the prosecution,
any rational trier of fact could have found theessential elements of the arime beyond a reasonable
doubt. Jacksonv. Virginia, 443 U.S. 307, 324 (1979); Statev. Duncan, 698 S.W.2d 63, 67 (Tenn.
1985); Tenn. R. App. P. 13(e). Thisrule applies to findings of guilt based upon direct evidence,
circumstantid evidence, or acombination of both direct and circumstantial evidence. Statev. Dykes,
803 S.W.2d 250, 253 (Tenn. Crim. App. 1990).

In determining the sufficiency of theevidence, thisCourt should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Liakasv. State,
286 S.W.2d 856, 859 (Tenn. 1956); State v. Buggs, 995 SW.2d 102, 105 (Tenn. 1999). Questions
concerning the credibility of the witnesses, the waght and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S.W.2d at 859.
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On the contrary, this Court must afford the State of Tennessee the strongest |legitimate view of the
evidence contained in the record, aswell as all reasonabl e inferences which may be drawvn from the
evidence. Statev. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because averdict of guilt againg a
defendant removes the presumption of innocence and raises a presumption of guilt, the convicted
criminal defendant bearsthe burden of showing that the evidence waslegally insufficient to sustain
aqguilty verdict. 1d.

The evidence presented at trial was certainly sufficient for a reasonable jury to find the
Defendant guilty of aggravated robbery beyond a reasonable doubt. In addition to her two in-court
identifications, the clerk on duty at the time of the robbery not only identified the Defendant from
apolice photo lineup, but she also was able to identify the Defendant's wallet, driver'slicense, and
knife. The clerk had written down the Def endant's name, address, and phone number on a piece of
paper before the robbery. The clerk testified that the Defendant came at her with the knife during
the robbery and that she thought that she would be hurt or killed. Additionally, the Defendant
admitted that the items that the clerk identified from the robbery had never been out of his
possession. Finaly, the Defendant's gold Saturn automobile fit the description that the clerk had
given the police on the night of the robbery.

2. Admission of Prior Criminal Convictions for Impeachment

The Defendant argues that the Lincoln County trial court erred in allowing two of the
Defendant's prior criminal convictions into evidence to impeach his credibility. The State had
initially proposed that five prior criminal convictions be admitted into evidence to impeach the
Defendant’ scredibility. After considering each conviction and balancing the probativevalue egainst
the prejudicial impact of each prior conviction, the trial court allowed the State to introduce the
Defendant’ s September 25, 1990conviction for conspiracy todistributecocaineand the Defendant’ s
January 30, 1985 conviction for receiving stolen property.

The following requirements must be met before the credibility of a witness may be
impeached with evidence of prior convictions: (1) The witness must be asked about the conviction
on cross-examination; (2) the crimemust be punishable by death or imprisonment in excess of one
year, or the crime must have involved dishonesty or false statement; and (3) if the witness to be
impeachedistheaccusedinacriminal prosecution, the State must givetheaccused reasonablenotice
of the impeaching conviction before trial, and the court upon request must determine that the
conviction's probative value on credibility outweighsitsunfair pregjudicial effect on the substantive
issues. Tenn. R. Evid. 609(a)(1)-(3). Inaddition, whenthe current prosecution iscommenced more
than ten years after the date of release of the prior conviction sought to be used to impeach the
witness, the prior conviction may not be used to impeach the witness unless the accused is given
sufficient notice of the prosecution’s intent to use such evidence and the court determines that the
probative value of the evidence substantially outweighs any prejudicial effect. Tenn. R. Evid.
609(b).



In determining whether the probative value of a prior conviction on the issue of credibility
outweighs its unfair prejudicial effect on the substantive issues, a trial court should assess the
similarity between the pending prosecution and theunderlying impeaching conviction, aswell asthe
relevance of theimpeaching convictionwith respect to credibility. Statev. Farmer, 841 S.\W.2d 837,
839 (Tenn. Crim. App. 1992). Thetrial court must state its reasons for finding that the probative
value of the prior conviction on the issue of credibility outweighs any prejudicial gfect on the
substantive evidence. Long v. State 607 S.W.2d 482, 485 (Tenn. Crim. App. 1980). The tria
court’ sdecision to allow the prior convictions under Rule 609 will not be reversed on appeal unless
thetrial court abuseditsdiscretion. Statev. Blanton, 926 S.W.2d 953, 960 (Tenn. Crim. App. 1996).

The Defendant argues that the trial court erred in admitting into evidence the Defendant's
September 25, 1990 conviction for conspiracy to distribute cocaine because its probative value was
not properly weighed against the prejudicia effect on the substantive evidence. The tria court
weighed the probative value of the prior conviction against the prejudicial effect of the substantive
evidence and concluded that the probative value outweighed any prejudicial effect. Inaddition, the
nature of this prior conviction was dissimilar enough from the offense for which the Defendant was
being tried that the likelihood of prejudice was diminished. On this issue, we find no abuse of
discretion by the trial court.

The Defendant next argues that the trial court erred in admitting into evidence the
Defendant's January 30, 1985 conviction for receiving stolen property. Specificaly, the Defendant
argues that the conviction falls outside the ten-year rule, which states that evidence of a prior
convictionisinadmissibleif aperiod of more than ten years has el apsed between thedate of release
from confinement and commencement of the cumrent prosecution. However, this rue permits
introduction into evidence of a conviction that would normally fall outside the ten-year time period
if the probative value of the conviction, supported by specificfactsand circumstances, substartially
outweighs its prejudicial effect. Tenn. R. Evid. 609(b). The probative value of a conviction that
fallsoutside the ten-year rule may substantially outweigh any prejudicial effect where adefendant’ s
criminal record shows a continuing course of conduct that is probative of credibility. See State v.
Caruthers, 676 S.W.2d 935, 941 (Tenn. 1984). The Defendant’s 1985 conviction, asthetrial court
noted, is demonstrative of a continuing course of criminal activity by the Defendant. As for any
prejudice to the Defendant, the prior conviction is dissimilar enough from the current offense that
itsprgjudicial effect isminimal as compared to its probative value. Thus, the prior conviction was
admissibleto impeach the Defendant's credibility. Again, wefind no abuse of discretion by thetrial
court.

3. Ineffective Assistance of Counsel

The Defendant argues that he received ineffective assistance of counsel during his Lincoln
County trial. Specificaly, the Defendant argues that his counsel during the Lincoln County trial
failed in the following regards: (1) Counsel did not adequately investigate or prepare the case for
trial, (2) counsel did not adequately review the casewith the Defendant so as to effectively prepare
thecasefor trial, (3) counsel failed to present the alibi defenseof which the Defendant made counsel
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aware, (4) counsel failed to effectively cross-examinethe State'switnessesregardinginconsi stencies
in the proof, and (5) counsel did not file, argue or pursue a motion to suppress certain evidence
presented at trid.

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitution and Article I, Section 9 of the Tennessee Constitution.
Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999); Baxter v. Rose523 S.\W.2d 930, 936 (Tenn. 1975).
Thisright to representation includestheright to “ reasonably effective’ assistance. Burns, 6 S.W.3d
at 461. The Tennessee Supreme Court has held that the issue of ineffectiveassistance of counsel is
amixed question of law and fact, and, as such, is subject to de novo review. |d.

Inreviewing aclaim of ineffectiveassistance of counsel, this Court must determine whether
the advice given or services rendered by the a@torney are within the range of competence demanded
of attorneysin criminal cases. Baxter v. Rose 523 S.W.2d 930, 936 (Tenn. 1975). To prevail on
aclam of ineffedive assistance of counsel, a petitioner must show that “counsed’ s representation
fell below an objective standard of reasonableness,” Strickland v. Washington, 466 U.S. 668, 688
(1984), and that this performance prejudiced the defense, resulting in afailure to produce areliable
result. Id. at 687; Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the requirement
of prejudice, a petitioner must show areasonable probability that, but for counsel’s unreasonable
error, the fact finder would have had reasonable doubt regarding the petitioner’s guilt. Strickland,
466 U.S. at 695. This reasonable probability must be “sufficient to undermine confidence in the
outcome.” |d. at 694; see also Harrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994).

When eval uating anineffective assigance of counsd claim, thereviewing court shouldj udge
the attorney’ s performance within thecontext of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S.\W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evduate the questionable conduct from the attorney’ s
perspective at the time. Strickland, 466 U.S. at 690; Cooper, 849 S.W.2d at 746; Hellard v. State,
629 SW.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonableprofessional assistance.” Burns, 6 S.W.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williamsv. State, 599 SW.2d 276, 280 (Tenn. Crim. App. 1980).

The Defendant arguesthat counsel intheLincoln County casedid not adequately investigate
or preparethecasefor trial. Specifically, the Defendant contendsthat counsel di d not "signi ficantly”
discuss the trial strategy with him until October 9, 1997, six days prior to trial. However, the
Defendant testified that he met with counsel on at least one prior occasion to discussapotential alibi
defense. Moreover, an investigator working with counsel & the Public Defender's office testified
that heinterviewed the Defendant on several occasionsand that the resulting information was given
to counsel. The Defendant hasfailed to show that counsel'strial preparation wasinadequate. Even
assuming that counsel's preparation waslacking, the Defendant hasal so failed to showany prejudice
to his case.



The Defendant argues that counsel in the Lincoln County case faled to present an aibi
defense as the Defendant requested. However, the evidence presented at the hearing on the motion
for new trial showed that counsel and hisinvestigator looked into the possibility of an alibi defense,
but were unable to locate the "crack house" where the Defendant had been staying. This was due
in part to the Defendant’'s own inability to provide counsel with the location of the house or the
names of potential witnesses. In fact, the Defendant's new attorney stated at the hearing on the
motion for new trial that he also had agreat deal of difficulty infinding witnessesto substantiate the
Defendant's alibi. The only witness that the Defendant's new counsel was able to locae for the
motion for new trial, Burma Stovall Collins, ak.a. "Scooter,” was unableto verify the Defendant's
whereabouts on the night of the robbery and merely testified tha the Defendant had stayed at her
house for awhile while the Defendant and his wife were having problems. We find that counsel
provided effective assistance regarding the Defendant’'s potential alibi defense. Moreover, the
Defendant hasfailed to show how any potential witnesses, such asCollins, would have changed the
outcome of his case.

The Defendant argues that counsel failed to effectively cross-examine the State's witnesses
regarding inconsistencies in the proof. Absent a showing that the trial attorney was uninformed
becauseof inadequate preparati on, cross-examination of witnessesisastrategic andtactical decision
whichisnot to be measured by hindsight. Statev. Kerley, 820 S.W.2d 753, 756 (Tenn. Crim. App.
1991); Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). Aside from the Def endant's own testi mony,
no evidence was presented that counsel was not adequately prepared for trial. Further, there wasno
proof that the Defendant was prejudiced by the alleged inadequate cross-examination of witnesses.

TheDefendant arguesthat counsel inthe Lincoln County caseprovidedineffectiveassistance
by failing to file amotion to suppress certain evidence presented at trial, including the Defendant's
driver'slicense, awallet and aknife. It isthe Defendant's contention that these items were obtained
astheresult of anillegal search and seizure and thus should have been excluded as evidence. The
State concedes that the Defendant was seized within the meaning of the Fourth Amendment;
however, the State argues that it was a probable cause arrest and that the evidence was admissible.
Because we find that the evidence obtained from the Defendant was the result of a lawful arrest,
counsel's failure to file amotion to suppress does nat amount to ineffedive assistance of counsal.

The evidence presented at trial was admissible because it wasthe result of alawful arrest of
the Defendant by the Columbia Police Department. The Defendant was taken into custody on
November 20, 1997 in connection with the di scovery of the Defendant's reported stolen vehicle. On
November 19, 1997, just thirty minutes beforethe robbery at Parsley's Market, the Defendant'swife
reported the coupl€'s gold Saturn missing. When the car wasfound, it was in the possession of two
young men who claimed that the owner had loaned them the car. Although the two men did not
know the name of the man that had loaned them the vehicle, they were able to give police the
location where the man could befound. Theaddressthat the police were given wasaknown “crack
house” in Columbia. Unclear as to the identity of the person that had loaned the two men the car,
thepolicewerestill proceeding asif the car were stolen. Thisinformation gavethe ColumbiaPolice
Department probable cause to arrest the Defendant. Officers who arrested the Dedendant
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immediately took the Defendant's knife for safety purposes. The Defendant's wallet and driver's
license were taken from him once he arrived at the Columbia Police Department.

A police officer may make a warrantless arrest when the officer has reasonable cause to
believe that the person being arrested committed a felony. Tenn. Code Ann. § 40-7-103(3).
Although probable cause must be morethan mere suspicion, it need not beacertainty. Statev. Tays,
836 S.W.2d 596, 598-99 (Tenn. Crim. App. 1992). Probable cause consists of information that
would lead areasonable man to believe that the person arrested was guilty of thefelony. 1d. at 599.

The officer in this case had reasonable cause to believe that the Defendant had stolen a
vehicle. Moreover, the car that was recovered had potentialy been involved in the robbery at
Pardey's Market in Lincoln County. As such, police were justified in making the arrest. Because
the arrest was lawful, the evidence that was taken from the Defendant was lawfully taken and
properly admitted at trial. Defense counsel was not deficient for failing to move to suppress
evidence when counsel had no legal or factual basis for pursuing such a motion.

B. Sentencing Issues Regarding Lincoln County and Marshall County Cases

The Defendant argues that the trial court improperly sentenced the Defendant in both the
Lincoln County and Marshall County cases. Specificaly, the Defendant argues that the trial court
improperly applied and weighed certain enhancement factors and failed to apply appropriate
mitigating factors. We disagree.

When an accused challenges the length, range, or manner of service of a sentence, the
reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d). This
presumption, however, “isconditioned upon the affirmative showing intherecord that thetrial court
considered the sentencing principles and all relevant factsand circumstances.” Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991). In the event that the record fails to show such consideration, the
review of thesentence ispurel y denovo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App.
1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentenceand then determinesthe specific sentence and the propriety
of sentencing alternatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and arguments as to
sentencing aternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statement the defendant wishesto make in the defendant's own behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).



The presumptive sentenceto be imposed by thetrial court for aClassB, C, D or Efelony is
the minimum within the applicablerange unlessthere areenhancement or mitigating factorspresent.
Tenn. Code Ann. § 40-35-210(c). If there are enhancement or mitigating fectors for a Class B, C,
D or E felony, the court must start at the minimum sentence in the range, enhance the sentence as
appropriatefor theenhancement factors, and thenreduce the sentencewithintherange asappropriate
for the mitigating factors. 1d. § 40-35-210(d), (). The weight to be given each factor isleft to the
discretion of the trial judge. State v. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).
However, the sentence must be adequately supported by the record and comply with the purposes
and principles of the 1989 Sentencing Reform Act. State v. Moss, 727 SW.2d 229, 237 (Tenn.
1986).

When imposing a sentence, the trial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. § 40-35-209(c). The record should also include any
enhancement or mitigating factors applied by the trial court. 1d. § 40-35-210(f). Thus, if the trial
court wishes to enhance a sentence, the court must state its reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparation of a proper record for appellate
review. Statev. Ervin, 939 SW.2d 581, 584 (Tenn. Crim. App. 1996). Becausethe record in this
caseindicates that the trial court adequately considered the enhancement and mitigating factors as
well as the underlying fads, our review isde novo with a presumption of correctness.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence "even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 1609.

Insentencing the Defendant, thetrid court applied thefoll owing enhancement factorsin both
the Lincoln and Marshall County cases:
(1) The defendant has a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range;

(8) the defendant has a previous history of unwillingnessto comply with the
conditions of a sentence involving release in the community; [and]

(11) the felony resulted in death or bodily injury or involved the threat of
death or bodily injury to another person, and the defendant has previously been
convicted of afelony that resulted in death or bodily injury . . ..

Tenn. Code Ann. § 40-35-114(1), (8), (11).

Thefollowing additional enhancement factorswereal so appliedintheMarshall County case:
(9) "Thedefendant possessed or employed afirearm, explosive device or other deadly weapon during
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the commission of the offense”; (13) the felony was committed while on bail, if the defendant is
ultimately convicted of such prior felony; and (16) "[t]hecrimewas committed under circumstances
under which the potential for bodily injury toavictimwasgreat." 1d. § 40-35-114(9), (13)(A), (16).

The following additional enhancement factor was applied to the Lincoln County case: (13)
the felony was committed while on parole. Id. § 40-35-114(13)(B).

A total of six enhancement factors were applied in the Marshall County case, and atotal of
four enhancement factors were applied in the Lincoln County case. No mitigating factors were
applied in either case.

TheDefendant arguesthat Tennessee Code Annotated § 40-35-114(16) should not have been
applied in the Marshall County case because it constituted a double enhancement. That provision
isapplicablewherethe crimeiscommitted under circumstancesunder which the potential for bodily
injury to avictim wasgreat. The State concedes that Tennessee Code Annotated § 40-35-114(16)
was misapplied in this case. We agree.

TheTennessee Criminal Sentencing Reform Act of 1989 providesthat an enhancement factor
may be applied to increase the defendant's sentence within the appropriate range if the factor is not
an"essential element" of the offense. 1d. § 40-35-114. "Thetest for determining if an enhancement
factor is an essential element of an offense is whether the same proof necessary to establish the
enhancement factor would also establish an element of the offense.” Statev. Bingham, 910 S.W.2d
448, 452 (Tenn. Crim. App. 1995).

Enhancement factor (16) requires that the risk or potentid injury be "to avictim." Tenn.
Code Ann. § 40-35-114(16). This Court has held "victim" to mean avictim of thecharged offense
rather than a potential victim, a victim of some collateral injury, or a victim of some uncharged
offense. See Statev. Charles Justin Osborne, No. 01C01-9806-CC-00246, 1999 WL 298220, at * 3
(Tenn. Crim. App., Nashville, May 12, 1999); Statev. Bingham, 910 S.W.2d 448, 452 (Tenn. Crim.
App. 1995); Statev. Joseph Oscar Price, |11, No. 01C01-9810-CR-00421, 1999 WL 1063414, at *5
(Tenn. Crim. App., Nashville, Nov. 24, 1999).

In applying enhancement factor (16) inthiscase, thetrial court focused on the potential harm
to other people in the parking lot when the incident occurred. However, enhancement factor (16)
may not be used on the basis of risk to others. Because we are unableto consider the potential harm
to those other than the victim of the convicted offense, the proof necessary to establish enhancement
factor (16) in this case would also establish an essential element of attempted aggravated robbery
and violate Tennessee Code Annotated § 40-35-114. Therefore, we conclude that the trial court
erred when it applied factor (16).

The Defendant next argues that thetrial court erred in applying factor (11) to enhance both
of his sentences. We disagree. This factor applies when "the felony resulted in death or bodily
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injury or involved the threat of death or bodily injury to another person and the defendant has been
previously convicted of afelony that resulted in death or bodily injury.” Tenn. Code Ann. § 40-35-
114(11). Thefocus of this provision is the offender's continuing pattern of violent criminal acts.
It is clear that factor (11) applies in this case. At the time of the sentencing in this case, the
Defendant had previously been convicted of afelony that resulted in bodly injury, and the offenses
for which he was being sentenced involved the threat of death or bodily injury. This Court has
previously held that factor (11) may be applied to the charge of especially aggravated robbery. See
Statev. Dustin Dwayne Davis, No. 03C01-9712-CR-00543, 1999 WL 135054, at *10(Tenn. Crim.
App., Knoxville, Mar. 15, 1999). We conclude that factor (11) would also apply to the lesser
included offenses of aggravated robbery and attempted aggravatedrobbery. Therefore, we conclude
that thetrial court properly applied enhancement factor (11)in both the Lincoln County andMarshall
County cases.

The Defendant also arguesthat thetrial court erred by not considering any mitigating factors
ineither case. The Defendant sought to have thefollowing mitigating factorsconsidered by thetrial
court: (2) that "[t]he defendant acted under strong provocation™ and (11) that "[t]he defendant,
although guilty of a crime, committed the offense under such unusual circumstances that it is
unlikely that asustained intent to viol ate the law motivated the criminal conduct.” Tenn. Code Ann.
§ 40-35-113(2), (11). The Defendant argues that he was not in control of his actions when he
committed the crimes because he was under the influence of cocaine and alcohol. However, the
prolonged voluntary use of intoxicants will not mitigate criminal conduct committed while under
the influence.

In light of the Defendant's extended criminal hi story and admi tted drug use, the Defendant's
claimthat Tennessee Code Annotated 840-35-113(11) should apply iswithout merit. The Defendant
admitted that most of the crimes that he had committed in the past were done while under the
influence of drugs and alcohol; therefore, we find it hard to believe that the present offense was
committed under such unusual circumstancesthat it isunlikely that asustained intent to violate the
law motivated the criminal conduct. Seeid.

The Defendant's argument that heacted under strong provocation isalso without merit. See
Tenn. Code Ann. § 40-35-113(2). The Defendant's voluntary use of intoxicants is not the type of
provocation that was intended by the statute. Thus, we find that the trial court properly ruled that
mitigating factor (11) did not apply in this case.

Finaly, the Defendant arguesthat thetrial court did not properly weigh the enhancement and
mitigating factorsin determining the appropriate sentence. Thereisno evidencein thiscasethat the
trial judge abused his discretion in weighing the applicable enhancing and mitigating factors to
sentence the Defendant. See Shelton, 854 SW.2d at 123. Even absent the application of
enhancement factor (16), theremaining enhancement factorsandlack of mitigating factorsmorethan
justify the Defendant's sentence.
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Accordingly, the judgment of the trial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE
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